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JURISDICTIONAL STATEMENT. 

i 

This is an appeal from an order granting a summary 
judgment under Rule 56, Federal Rules of Civil Procedure 
(Joint App. p. 17), granting specific performance of con^ 
veyance of real estate by appellant to appellees. 

Jurisdiction is invoked in and by virtue of Title 17, Sec^ 
tion 101, of the Code of Laws for the District of Columbia. 
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STATEMENT OF THE CASE. 

On April 15, 1944, appellees filed in the District Court of 
the United States for the District of Columbia an action 
for specific performance of a contract to convey land with 
improvements thereon, alleging that, on or about December 
19, 1943, the appellant and appellees entered into a written 
agreement by w’hich the appellant was to sell to the appellees 
certain real estate, more particularly specified in a contract 
of sale dated December 19, 1943, (Joint App. p. 3) and that 
the appellant had refused to accept tender of the purchase 
price and refused to make the conveyance (Joint App. p. 2). 

On May 17, 1944, appellant filed her answer in which 
she alleged that the appellant's signature on the alleged 
sales contract was obtained by fraud and misrepresentation, 
that it was inequitable, was not in fact or law a contract, 
there was no meeting of the minds of the parties, and the 
appellees ought not have specific performance for the rea¬ 
sons (Joint App. p. 7): 

(1) That the execution of the written agreement—con¬ 
tract of sale—was made upon condition that the signature 
of the appellant on the alleged sales contract should not 
become binding upon her until a condition precedent shall 
have been performed, to wit: that the contract of sale would 
be destroyed and ineffective if, on the following day, De¬ 
cember 20, 1943, it developed that she could not pay in full 
and discharge, prior to maturity at the time of sale, the 
promissory note for $19,000.00 signed by her and secured 
by a deed of trust on the real estate. 

(2) That this condition precedent w*as expressly agreed 
to between appellant and one L. T. Gravatte, realtor, who 
presented the sales contract to her for signature. 

(3) That the holder of the note refused payment in full 
prior to maturity. 

(4) That the appellant signed the alleged contract at her 
home on Sunday evening, December 19,1943, in full reliance 
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upon aforesaid condition precedent and would not have j 
signed otherwise. 

By motion on August 17, 1944, (Joint App. p. 10) the 
appellees requested the Court to grant a summary judg¬ 
ment in their favor, in accordance with Rule 56 of the Fed- ; 
eral Rules of Civil Procedure, on the grounds: 

i 

(1) That any fraud contained in any agreement between ; 
appellant and her agent, one L T. Gravatte, cannot serve as'j 
a basis for fraud against appellees. 

(2) That there was no misrepresentations made to ap¬ 
pellant by appellees. 

(3) That the performance of the contract would cause the j 
appellant no “tremendous detrimental effect” by reason of 
the fact that the note for $19,000.00 matured January 3, j 
1945, and by the time the case was tried only one or two | 
months’ interest would be due. 

(4) That a letter of January 6, 1944, from Milton W. j 
King to Arthur F. Giacalone, one of the appellees, was a j 
re-confirmation of the contract of December 19, 1943. 

On August 23, 1944, appellant filed her points and au- j 
thorities in opposition to motion for summary judgment 
(R. 14). “ | 

On October 6,1944, the matter was heard before Mr. Jus- ! 
tice McGuire, ■who, after argument, indicated that counsel 
should attempt to settle the matter out of Court by com¬ 
promise On October 9, 1944, counsel for appellees made 
an offer to settle for a stated cash amount which was not 
acceptable to appellant. 

On October 25, 1944, appellees filed a supplemental pro¬ 
vision to their motion for summary judgment in which ap¬ 
pellees offered to pay all interest -which w~ould accrue on ap¬ 
pellant’s note from date of settlement to January 3, 1945, 
date of maturity; and thus save appellant harmless from 
any financial loss as a result of the alleged misrepresenta¬ 
tion of L. T. Gravatte, (Joint App. p. 16). No mention is 
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made of payment of interest from December 19, 1943, date 
of alleged contract, or from April 6,1944, date of settlement 
scheduled by appellees. 

On November 21, 1944, on request of counsel for appel¬ 
lant, the Court permitted said counsel to argue the law, an 
opportunity not heretofore rendered. 

On December 12, 1944, the Court issued its written mem¬ 
orandum opinion (Joint App. p. 17). The lo-wer Court 
ruled that appellees were entitled to a summary judgment. 
The Court refused to consider the issue of fraud, but clearly 
and unequivocably held that, because there was no fraud, 
concealment, misrepresentation or unfairness upon the part 
of the appellees or any omission or mistake in the agree¬ 
ment, the appellant was not entitled to an opportunity to 
establish by evidence that there never was any agreement 
between the parties, that there never was any contract, that 
the fraud of Gravatte and the failure to perform the condi¬ 
tion precedent vitiated the entire transaction. This opin¬ 
ion clearly shows by its recitals that the issue upon which 
it was predicated entirely ignored the issue of fraud perpe¬ 
trated upon the appellant and the conditional signing of the 
alleged contract of sale. 

Pursuant to this ruling, the lower Court, on January 3, 
1945, entered an order granting appellees’ motion for sum¬ 
mary judgment (Joint App. p. 17). 

STATEMENT OF POINTS. 

The lower Court erred in entering a summary judgment 
granting specific performance, and thereby denying appel¬ 
lant a trial on evidence of the disputed question of fact as 
to whether there was a contract upon which to base specific 
performance. 

The lower Court erred in granting any relief to the ap¬ 
pellees. 
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SUMMARY OF ARGUMENT. 

The summary judgment granting specific performance 
without trial on evidence was erroneously entered because: 

(1) There -was of record a genuine issue of material fact 
with respect to whether or not the appellant w r as induced 
to sign the sales contract subject to a condition precedent. 
A genuine issue of material fact which is disputed cannot be 
disposed of upon a motion for summary judgment. 

I 

(2) Equity will not enforce a contract found upon fraud 
or mistake or assist in perpetrating a fraud. Material mis¬ 
representations intended to deceive that do deceive and ajrc 
acted upon by the seller are a defense against specific per¬ 
form ance. 

(3) Execution and delivery of a written instrument, jin 
form complete, may be made upon a condition that it shrill 
not become binding until such condition resting on parpl, 
shall have been performed. Without its performance, the^e 
was no contract. 

I 

(4) There must be a contract upon which to base specific 
performance, and such contract must receive the assent of 
both parties. 

(5) A principal will be protected against any concealed 
or fraudulent action or breach of trust on the part of 
agent, by w T hich such agent may secure an unfair advan¬ 
tage or occupy a position where a fraud might be perpe¬ 
trated or who acts beyond the scope of authority given him 
by his principal. 

(6) Duty of a real estate agent implies loyalty, obediencie, 
good faith toward his principal, and he is duty bound to 
make full disclosure of all material facts concerning tfie 
transaction to all interested parties. He may act only uppn 
the identical terms authorized by his principal. 
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ARGUMENT. 

Appellant owned the house. On Sunday evening, Decem¬ 
ber 19,1943, one L. T. Gravatte called at appellant’s home, 
with a written contract of sale, in due form, submitted it to 
appellant as an offer to buy the house and asked her to sign 
the contract. Appellant said she would not sell the house 
unless she could pay off, in full at the time of sale, the 
$19,000.00 note secured by a deed of trust. The note ma¬ 
tured on January 3, 1945. Gravatte insisted that she sign. 
Appellant said she ’would wait until she had communicated 
with the bank which held her note, and that she would do it 
the following day, Monday. Gravatte said he did not want 
to come back to her home on Monday, and told her that, if 
she signed the contract that night, and if she found on con¬ 
tacting the bank that the note could not be paid off prior to 
maturity, he would tear up the contract and there would be 
no sale. Next day, Monday morning, December 20, 1943, 
she called the bank and was informed that the note could 
not be paid off until maturity. On December 21st or 22d, 
in a telephone conversation wdth Gravatte, she informed 
him that the sale was off by reason of the fact that she could 
not pay off the note prior to maturity. Gravatte replied, 
“You signed, and now I’ve got the laugh on you”, and told 
her he would hold her to the contract. 

These are the facts which appellant is ready to substanti¬ 
ate by proper evidence at a trial. 

Question: Is it permissible to hold that the execution of 
this alleged contract was conditional and never became 
effective and binding as a contract? The lower Court says 
“no”. We believe the lower Court to be in error. 

If the appellant is able to prove her alleged defenses, 
would the case go to a jury? The lower Court says “no”. 
We believe the lower Court is in error, and by reason of that 
6rror, the granting of a summary judgment is in error. 
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There was of record a genuine issue of material fact with 
respect to whether or not the appellant was induced to sign 
the sales contract subject to a condition precedent. A gen¬ 
uine issue of material fact which is disputed cannot be dis¬ 
posed of upon a motion for summary judgment. 

i 

Here we find a question presenting a genuine issue as tcj 
a material fact which is disputed, and, therefore, not withiq 
the province of the lower Court upon a motion for summary 
judgment. It should be left for a plenary trial. There is a 
serious question of fact as to the validity of the alleged con^ 
tract. 

Appellant unequivocally alleges a condition precedent toj 
be performed before the alleged contract would be bindingj 
upon her. She alleges fraud, and it remains for a trial on! 
evidence to determine whether the alleged fraud was per-! 
petrated by Gravatte as her agent, as an agent for the ap-j 
pellees, with or without the knowledge of the appellees, and 
the effect the failure to perform the condition precedent! 
had on the sales contract signed conditionally by the ap-i 
pellant. 

The lower Court is not permitted to try such an issue of! 
fact presented in the pleadings. 

The lower Court has said there is no genuine issue of fact, j 
and that the only question presented is a question of law; j 
namely, the legal effect of the contract. 

The lower Court apparently based that decision on its j 
finding that there was “no proof or offer of proof to sus¬ 
tain allegation of fraud upon part of plaintiffs” and “no ] 
concealment, misrepresentation or unfairness upon part of j 
plaintiffs.” j 

What proof other than the verified answer of the appel¬ 
lant could be offered in arguing a motion for summary judg- i 
mentf There was no evidence produced by either side | 
other than the pleadings. The appellant presented her 
defense, and we contend that the lower Court was in error j 
in refusing to permit the case to go to trial and let the case 
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be decided on its merits. This appellant was deceived into 
entering into an agreement by the fraudulent act of a party 
to the transaction. We contend that it was the duty of the 
lower Court to take the view most favorable to the appellant 
and give to her the benefit of all favorable inferences that 
may be reasonably drawn and all doubts thereon must be 
resolved against the moving party. 

The lower Court says there is no genuine issue of fact 
to be determined. We submit that the following facts are 
clearly set forth in appellant’s verified answer, and have a 
material bearing on the case which cannot be determined 
without a trial and submission to a jury: 

! (1) Did appellant sign the agreement conditionally? 

(2) What was the condition? 

(3) Was it a condition precedent which, if not performed, 
would invalidate the agreement? 

(4) With whom was this condition made? 

(5) Was the agreement written or in parol? 

(6) Was it a fact that appellant could not pay the note 
in full prior to maturity? 

(7) Did Gravatte refuse to comply with his expressed 
agreement? 

(8) Did Gravatte advise the appellees of the fact that 
the agreement had been signed conditionally? 

(9) Was there a meeting of the minds of the parties to 
the agreement? 

(10) Was there a misrepresentation, and, if so, by 
whom? 

(11) Was there a fraud perpetrated upon the appellant, 
and, if so, did that fraud vitiate the agreement? 

What is an issue of fact? In United States Fidelity & 
Guaranty Company v. McCarthy, 33 F. (2d) 7, 70 A. L. R. 
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1447, cert, denied 280 U. S. 590, the Court defined it as “the 
matter upon which the plaintiff proceeds by his action and 
which the defendant controverts by his pleadings.” Thisj 
definition is also approved in Reynold v. Stockton, 140 U. 
S. 234, 55 L. ed. 464. | 

In Paulos v. Janetdkos, -N. M., 129 P. (2d) 636,; 

142 A. L. R. 1237, the Court has clearly defined an issue of! 
fact, supports its decision by Supreme Court and Federal j 
cases, and says: 

i 

“What is an issue of fact... it must be a fact, the de¬ 
termination of which is material, relevant, and neces-j 
sary to a decision of the case upon its merits (cases j 
cited). It must not be a fact that comes collaterally orj 
incidentally in question, or one that is not material or! 
essential to a decision, even though put in issue by the | 
pleadings (cases cited); or evidentiary from which the 
ultimate fact is inferred (cases cited). 

“Our conclusion is that such fact must be an ultimate j 
fact, such as is required in allegation in fact in goodj 
pleadings or in finding of facts in cases tried to the 
Court. It is the ultimate fact, the fact without which! 
the judgment would lack support in an essential par-| 
ticular. This is the rule of the Federal Courts.” 

Based on this definition, we submit that a determination 
of these and other relevant and material facts is necessary| 
and essential, and such determination can be made only by 
presenting evidence at the trial of the case upon its merits.! 
We contend that, if the answers to the above questions were! 
favorable to the appellant, the case would go to a jury, and, 
if it could be submitted to a jury, then a summary judgment 
should not be granted. 

In the absence of proof, the lower Court has presumed 
that the contract of sale was regularly made and that it was 
duly signed by the appellant without reservation. How can! 
it be shown without a plenary trial that such presumption] 
is incorrect? It cannot. 

The appellant therefore contends that her verified answer 
presents clear issues of fact; that the appellees have prej 
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sented no affidavit or evidence to controvert the allegations 
of the appellant; and that the lower Court was not justified 
under Rule 56 of the Federal Rules of Civil Procedure to 
grant a summary judgment. 

To support these views above expressed, we cite the rule 
itself, Rule 56 (C), Federal Rules of Civil Procedure, and 
Campana Corp. v. Harrison, 135 F. (2d) 334; Ramsouer v. 
Midland Valley Railway Company, 135 F. (2d) 101; Elec¬ 
trical Fitting Corp. v. Thomas <& Betts Co., 3 F. R. D. 256; 
Miller v. Miller, 74 App. D. C. 216, 122 F. (2d) 209; Whit¬ 
aker v. Coleman, 115 F. (2d) 305, 307; Whiteman v. Federal 
Life Insurance Co., 1 F. R. D. 95, (D. C. Mo.); Dairy Engi¬ 
neering Corp. v. De-Raef Corp., 1 F. R. D. 679, (D. C. Mo.); 
Port of Palm Beach v. GoethaXs, 104 F. (2d) 706, 709; Chal- 
mette Oil Distributing Company v. Chalmette Petroleum 
Corp., 1 F. R. D. 576 (D. C. La.); Irving Trust Company v. 
McKeever, 2 F. R. D. 1, (D. C. N. Y. E. D.); Chemical Foun¬ 
dation, Inc. v. Universal Cyclops Steel Corp., 2 F. R. D. 
283 (D. C. Pa. W. D.); American Insurance Company v. 
Gentile Bros. Co., 109 F. (2d) 732, cert, denied, 60 S. Ct. 
107; Lincoln Electric Company v. Knox <£ Forrestal, D. C. 
D. C., No. 21866, 72 W. L. R. 1013, in which a statutory 
Court, composed of Chief Justice Groner of the United 
States Court of Appeals for the District of Columbia, and 
Justices Bailey and Goldsborough of the District Court of 
the United States for the District of Columbia said: 

4 'The rule for summary judgment was, in our opinion, 
never intended to throw upon a Court the burden of 
determining a case involving on the one hand a delicate 
question of law, and, on the other, complicated and con¬ 
troverted facts without an adequate and proper hear¬ 
ing.’’ 

In Shea v. Second National Bank , 76 U. S. App. D. C. 
406, 411, 133 F. (2d) 17, it was held that the question of 
whether an improper condition was imposed presented a 
genuine issue of fact, and, therefore, action for specific 
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i 

performance was not one which was appropriate for disposi^ 
tion by summary judgment. 

Thus, we have a situation in which the appellant made no 
misrepresentations, the lower Court says the appellees 
made no misrepresentations, yet a contract was breached^ 
a fraud was perpetrated upon the appellant, and the facts 
relevant thereto have never been presented. Who is bound f 
Only a plenary trial may determine. 

i 

n. 

Equity will not enforce a contract founded upon frauds 
mistake or misrepresentation, or assist in perpetrating a 
fraud. Material misrepresentations intended to deceive that 
do deceive and are acted upon by the seller is a defense 
against specific performance. 

Fraud, misrepresentation, concealment, non-disclosure] 
mistake, hardship and unfairness, or sharp practice, are de^ 
fenses in equity, and a contract based upon such factors 
will be refused specific performance. If a material mis4 
representation is made to induce one to enter into a conj 
tract, and he does enter into the contract, he will be prej 
sumed, as a matter of fact, to have acted in reliance upop 
the misrepresentation. Material misrepresentations necc} 
not produce damage in order to defeat specific performance] 
If intentional and for the purpose of deceiving, and thd 
other party is deceived and did rely on the misrepresental 
tion and would not have contracted but for that deceit] 
equity will not enforce the contract. It is fraud, and fraud 
is a defense. It is immaterial if misrepresentation is made 
without knowledge of the real truth, that is, innocent mis^ 
representation or made with intent to deceive; if it is false 
and relied on to the injury of the other party, equity will 
refuse specific performance. Fraud vitiates everything 
that it touches. These principles are illustrated in the fol-| 
lowing cases: 


i 

i 

i 

i 

l 
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Mechanics Bank v. Lynn, 1 Pet. 376, 7 L. ed. 185; Mannix 
v. Hildreth, 2 App. D. C. 259; Cathcart v. Robinson, 30 U. S. 
264, 8 L. ed. 120; Scott v. United States, 79 U. S. 433, 20 L. 
ed. 438; Stanley v. Lagamarsino , 49 F. (2d) 702. 

1 In Keeler v. Fred T. Ley <& Co., Inc., 49 F. (2d) 872, an 
action for deceit in fraudulently inducing plaintiffs to enter 
into a contract to convey land, where the plaintiffs owned 
a vacant hotel site and the defendant engaged in the busi¬ 
ness of construction and management of buildings, plain¬ 
tiffs negotiated with the defendant for the sale of the lot 
on condition that the defendant was to construct an office 
building and continue to operate it through a subsidiary 
of the defendant. Plaintiffs deeded the property to the de¬ 
fendant’s subsidiary. Defendant’s representation that the 
building would cost not less than $850,000.00, and that his 
company would continue to operate the building until it 
reached an income-producing basis were knowingly false. 
These false representations were believed and relied on 
by the plaintiffs and induced them to deed the land and 
make the contract for the building. Neither into the deed 
or contract were inserted the representations made by the 
defendant. The defendant contended that the rights and 
obligations of the parties were strictly limited by and to 
the terms of the contract itself. The Court, in holding that 
this was error and the argument was unsound, said: 

“A party fraudulently induced to execute a deed is 
not remediless because the inducements thereto are 
not contained in the deed itself.” 

“It is well settled that fraud may consist in asserting 
a belief or an opinion, when such belief or opinion is 
not entertained and the assertion is made in bad faith, 
with a design to mislead and deceive.” 

And the Court held that the case warranted a finding of 
fraud as the defendant not only intentionally made misrep¬ 
resentations, but also falsely stated his intention as to his 
future connection with the transaction. 



In Blakeslee v. Wallace, 45 F. (2d) 347, a case in which 
the plaintiff brought an action for deceit alleged to have! 
been practiced upon her to induce the sale of certain stock, i 
the Court, in discussing fraud and misrepresentation, said: i 

“A state of mind is itself a fact, and may be a mate-: 
rial fact, and false and fraudulent misrepresentations 
mav be made about it.” Citing Seven Cases v. U. S.,\ 
239 U. S. 510, 517, 36 S. Ct. 190, 193, 60 L. ed. 411, 
where Mr. Justice Hughes said: 

“The general rule is that, to support an action in de¬ 
ceit, the alleged misrepresentation must be in regard to j 
a material fact, and must be made with knowledge of: 
its falsity and with intent that it shall be acted upon j 
by the plaintiff. The representation must not only be j 
false and made with intent to deceive, but it must be | 
acted upon by the other party in ignorance of its falsity i 
and with reasonable belief that it is true.” 

Jones v. Simpson, 116 U. S. 609, 29 L. ed. 742; Farrar v. j 
Churchill, 135 U. S. 609, 34 L. ed. 246; Lalone v. United 
States, 164 U. S. 255, 41 L. ed. 425; Uharri v. Laborde, 214 
U. S. 168, 53 L. ed. 953. | 

In Mergenthaler Linotype Company v. Evans, 69 F. (2d) j 
287, it was held that one may not make false misrepresenta- j 
tions inducing a contract and then assert that the defrauded! 
party should not have believed the misrepresentation; de-l 
frauded party’s opportunity to ascertain the truth being| 
immaterial. 

i 

m. 

A written contract made upon a condition precedent rest- j 
ing in parol is not binding until the condition is performed, j 

This principle is supported in this jurisdiction by Don¬ 
aldson v. Uhlfelder, 21 App. D. C. 489, and is the law in this 
jurisdiction. In this case, a landlord signed the lease andj 
sent it to the tenant’s office to be signed. The tenant refused! 
to sign unless the landlord would first promise to put the 
premises in good repair. Tenant called the landlord onj 
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the telephone, and said he would not sign unless the land¬ 
lord would make the repairs. The landlord made the prom¬ 
ise and agreed to make the repairs, and the tenant signed 
the lease. The Court said: 

“It was the condition of the appellee’s consent, and 
without its performance there was no contract. The 
question, therefore, is not one of permitting the termi¬ 
nation of a valid and effective contract to be contra¬ 
dicted or varied by parol evidence, but whether it may 
be thereby shown that it was never entered into at all.” 

This case was distinguished in Bieber v. Gans, 24 App. 
D. C. 517, where the Court held that delivery, if conditional, 
of a sealed instrument cannot be made a party to it without 
waiving the benefits of the condition, unless the condition 
appears on the face of the instrument. 

In Donaldson v. Uhlf elder, supra , as in the case at bar, 
the instrument was not under seal. 

Thus, the principle: Execution and delivery of a written 
instrument, in form complete, may be made upon the condi¬ 
tion that it shall not become binding until some condition 
precedent, resting in parol, shall have been performed, 
states a rule of law of evidence that has been settled in this 
jurisdiction. 

Williston on Contracts (1938), Section 634, in discussing 
this question says: 

“Accordingly, it may be shown by parol evidence . . . 
(if the writing is unsealed) that the parties agreed by 
i parol that the writing in question should not become 
effective until some future day or the happening of 
some contingency, if this is not inconsistent with the 
express terms of the writing.” 

and Restatement of Contracts, para. 241, states: 

“Oral Agreements That Writings Shall Not Become 
Binding Until a Future Event. 

“Where the parties to a writing which purports to be 
an integration of a contract between the owners agree, 
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before or contemporaneously with the making of the 
writing, that it shall not become binding until a futilre 
date or until the happening of a future event, the oij*al 
agreement is operative if there is nothing in writing 
inconsistent therewith. (Illustration 1)” 

In Jones v. New York Guaranty and Indemnity Coin- 
pany, 101 U. S. 622, 631, 25 L. ed. 1031,1036, the Court said: 

i 

“It is a common learning in the law that parol evidence 
is admissible to show that it (a written contract) was 
voided for fraud, . . that it was modified as to time, 
place or manner of performance or otherwise; . . . also 
to show the situation of the parties and the surround¬ 
ing circumstances when it was entered into and to ap¬ 
ply it to its subject . . 

In Restatement of Contracts, para. 250, “condition prece¬ 
dent” is defined as a fact which “must exist or occur be¬ 
fore a duty of immediate performance of a promise arises”; 
and in paragraph 254 defines a “conditional promise” as 
‘ ‘ a promise so qualified that a duty of immediate perform¬ 
ance will not arise until some condition exists or will cease 
after some condition exists.” 

Williston on Contracts, (1938), para. 666-A, states: 

“A condition precedent in a contract must be per¬ 
formed or happen before the day of immediate per¬ 
formance arises on the promise which the condition 
qualifies.” 

i 

I 

In Willey v. Stormont, 38 App. D. C. 399, a real estate 
agent urged the defendant to sell his property. The defen¬ 
dant signed a paper under a representation made to him 
by the real estate agent, and executed certain deeds ex¬ 
pecting settlement to be made in accordance with his agree¬ 
ment. The Court, in reversing a decree for the plaintiff, 
said: 

I 

‘ ‘ The approval of the contract with Stormont was upon 
the condition that the equitable title conveyed by him 


i 
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should be sold within thirty days for $2,500. Whether 
Stormont had actual notice of this condition is imma¬ 
terial. Stone & Fairfax was his agent to effect the 
transfer, and he is charged with the knowledge which 
it and its managing agents had in the course of the 
transaction” 

and, in the finding of facts, the Court said: 

“Stone & Fairfax . . . acted as agents for both 
parties . . 


and 

“An employee of Stone & Fairfax conducted the nego¬ 
tiations with Willey and in part with Stormont. ’ ’ 

In Field for use of Oxley v. Biddle , 2 U. S. 171, 1 L. ed. 
335, it was held that parol evidence is admissable to alter, 
vary or contradict a written instrument, where said evi¬ 
dence establishes an oral agreement contemporaneous with 
the execution of the writing and on the faith of which the 
instrument was executed. 

In Stewart v. Meadows , 282 Fed. 861, it was held that it 
is not a departure from the parol evidence rule to prove 
matters of inducement to written contracts or contempo¬ 
raneous or collateral oral agreements. 

In Atlas Petroleum Company v. Cocklin, 59 F. (2d) 571, 
it was held that parol evidence is admissible to show con¬ 
temporaneous oral agreement on which the operation of 
the written instrument is dependent. 

In Barreda v. Silsbee, 62 U. S. 146,16 L. ed. 86, the Court 
stated: 

“Parol testimony is always admissible in matters of 
contract, to show fraud, notwithstanding its effect may 
be to contract what is in writing. The principle is 
well established and too generally accepted to require 
anv confirmation.” 

w 
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IV. 

There must be a contract upon which to base the specific 
performance, and the contract must be accepted according 
to the terms in which the offer was made, and receive the 
assent of both parties. 

« | 

This principle is well illustrated in Lipscomb v. WatroUs, 
3 App. D. C. 1, in which the Court stated: 

“And the principle is settled by numerous decisions, 
that specific performance should never be decreed un¬ 
less the agreement, and all its terms, are clearly proved, 
nor when it is left in doubt whether the party against 
whom relief is asked did, in fact, make, or authorize to 
be made, the agreement set up in the bill.” 

“Court of equity will never decree a specific perform¬ 
ance where the remedy is not mutual, or one partly 
only is bound by the agreement.” 

| 

In Dalzell v. Dueber Watch Case Mfg . Co., 149 U. S. 31o, 
37 L. ed. 749, it was held that to justify a decree the proof 
must be clear both as to the existence of the agreement and 
the terms. 

In Stubblefield v. Stubblefield, 32 App. D. C. 535, in a 
suit for specific performance of sale of stock, where the 
sale was conditioned upon immediate payment for the stock 
and the condition was not complied with and the offer w$s 
withdrawn, the Court, in dismissing the suit, said: 

“Specific performance not being of absolute right, pi 
Court of equity will not decree it in a given case unless 
the complainant has discharged the burden of prodf 
resting upon him, and has clearly established the coq- 
tract which he seeks to have executed.” 

Where the existence of a contract is a matter of doubt, 
equity will not as a rule decree specific performance. De- 
Sollar v. Hanscome, 158 U. S. 216, 39 L. ed. 956; Colson v. 
Thompson, 15 U. S. 336,4 L. ed. 253; Moyer v. Butte Miner$, 
246 Fed. 657. 


i 
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In Cleborne v. Totten , 61 App. D. C. 69, in a snit for 
specific performance of a lease, the Court said: 

“. . . offer of a bargain by one person to another, im¬ 
poses no obligation upon the former, unless it is ac¬ 
cepted by the latter, according to the terms in which * 
the offer is made; and that any qualification of, or 
departure from, the terms, invalidates the offer, unless 
the same be agreed to by the person who made it. Until 
the terms of the agreement have received the assent of 
both parties, the negotiation is open, and imposes no 
obligation on either.” 

“A decree for specific performance will not be granted 
unless the evidence of making of the contract is clear 
and convincing and unless its terms, the consideration 
on which it is founded, and the time of its execution 
are clearly established.” 

i A real estate broker has no authority to change any of 
the terms imposed by the principal, and must function in 
his relations to a purchaser upon the identical terms author¬ 
ized by his principal. Janeczko v. Manheimer, 77 F. (2d) 
205; Burke v. Lockhart, 287 Fed. 117; Heurich v. Sullivan, 
52 App. D. C. 95. 

WUliston on Contracts , (1938), paragraph 20, in dis¬ 
cussing the question of genuineness of consent, says: 

“The acceptor’s justifiable reliance on the offerer’s 
proposal is historical, and it is believed on proper 
analysis still by the law of duty, the basis of con¬ 
tract.” 

and, in paragraph 21, says: 

“It is indeed true that if the parties to an agreement 
undertake or clearly indicate an intention that no legal 
obligation shall be created, their undertaking in this 
respect will be respected by the law as would any other 
term of their agreement, provided neither the* agree¬ 
ment nor the stipulation itself is illegal.” 
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V. 

A principal will be protected against any sharp practice 
or fraud of an agent, and the sale is vitiated by an agent’s 
fraud. 

The appellees would contend that any fraud contained in 
any agreement between the appellant and her agent cannot 
serve as basis for fraud against the appellees. (Joint App. 
p. 10.) The reverse of this principle is well established in 
this jurisdiction and by other Federal Court decisions. 
AVhere a real estate agent, in order to induce his principal 
to sell the property makes certain representations to his 
principal, who accepted said representations as statements 
of fact, and relied upon these representations, and would 
not have made a contract to sell except for her belief in 
the representations made to her, and the agent obtained 
the contract by fraud and by a failure to abide by his rep¬ 
resentations, such a contract cannot be enforced against 
the principal. It is fraud, and the sale is vitiated by sucji 
fraud on the part of the agent. 

In Rawlings v. Collins , 36 App. D. C. 72, 77, in discussing 
this question, the Court said: 

“On the other hand, the principal will be protected 
against any concealed, undisclosed action on the part 
of the agent, whereby the agent or anyone he secretly 
represents may secure an unfair advantage and occupv 
a position where a possible fraud might be perpetrated. 
The actual commission of fraud in such case is not 
necessary. If one of the parties has created a situaj- 
tion affording an opportunity for its perpetration^ 
whether fraud in fact exists or not, courts of equity 
will refuse to extend such party any relief.’’ 

And, in referring to this particular agent, the Court said 

.. that he appears in an atmosphere so contaminated 
with secrecy and opportunity for unfair dealing, and 
so foreign to the proprieties of agency, that it shocks 
the refinements of equity.” 

and the Court affirmed the dismissal of a bill for specific 
performance. 
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In Grieson v. Winey, 236 Fed. 302, it was held that an 
owner of land who employed a realty firm, which engaged 
an agent to sell it, was unable to enforce specifically against 
the buyer a contract of sale vitiated by the agent’s fraud. 
The Court said that it can hardly be contended that, if an 
owner-seller sues under a contract made by his agent, 
which contract was obtained by fraud, that the fraud can¬ 
not be pleaded as a defense. A seller’s rights depend upon 
the validity of a contract, fraud vitiates contracts, and es¬ 
pecially is this true, when, as in this case, the main induce¬ 
ment to the signing of the contract by the buyer was fraud¬ 
ulent. 

Again, in Grieson v. Winey, 240 Fed. 691, it was held that 
the fraud of a broker cannot be isolated from the principal 
contract. 

In Merritt v. Wassinich, 49 Fed. 785, the Court dismissed 
a suit for specific performance filed by the purchaser, where 
the real estate agent, in order to induce his principal to 
sell the property made certain representations to his prin- 
bipal, who accepted said representations as statements of 
fact, whereas such statements were misrepresentations. 

In Fox v. Patterson , 43 App. D. C. 484, the facts were as 
follows: “A” was, and had been, her agent for sometime. 
He possessed her confidence. She relied upon him to rep¬ 
resent her interests. She had a right to assume that he did. 
He betrayed her trust, and led her into a deal not in ac¬ 
cordance with her expressed wish. Instead of acting in her 
interests, he secretly assumed a position antagonistic to 
her, and the Court held that such conduct cannot be too 
strongly condemned, and, when it has occurred, the prin¬ 
cipal may repudiate the whole transaction. 

In Harton v. Loffler, 31 App. D. C. 362, the Court stated 
that the law will not permit real estate brokers, and those 
occupying fiduciary relations to put themselves in a posi¬ 
tion where they are subjected to the demands of conflicting 
duties. If he acts as agent of the vendor and vendee, with¬ 
out the knowledge of both, he is guilty of a breach of con- 
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tract, and commits a fraud by his concealment, and a Con¬ 
tract under such conditions is contra bonos mores , andj the 
law will refuse to enforce it. 

In Henrich v. Sullivan, supra , where the real estate broker 
varied the contract intended by the owner, the Court sfiid: 

“It is settled law that a broker, before he is entitled 
to his commission, must not only find a purchaser able, 
ready, and willing to buy, but upon the identical tehns 
authorized by his principal. It is a rule of agency 
which admits of no exception, and Courts do not hesi¬ 
tate to strictly enforce it. Any other course would open 
the door to fraud, and place the principal at the m^rcv 
of his agent.” 

In a note in 45 L. R. A. 43, 53, in a full discussion of cfises 
concerning the duty of a real estate broker to his principal, 
many cases are cited indicating that bad faith or fraudulent 
conduct by an agent to his principal is sufficient reason to 
pronounce the transaction void, as against public policy, 
and that the principal is not bound to carry out the con¬ 
tract. 

In the Mclntire cases reported in 7 App. D. C., the ques¬ 
tion of fraud of an agent of a principal was considered in 
Ackerman v. Mclntire , 7 App. D. C. 443, and it was field 
that where a real estate agent made certain representa¬ 
tions to his principal, and she executed a deed of convey¬ 
ance in reliance upon his representations, her right to! re¬ 
lief was not barred by a lapse of nine years to undo !the 
fraud perpetrated upon her and the sale was annulled. 

The lower Court in its opinion (Joint App. p. 17) 
pointed out that there was no fraud perpetrated upon the 
appellant by the appellees, and, therefore, they were!en¬ 
titled to specific performance. We submit that the tijuth 
of this opinion cannot be determined until there is a tHal 
on the merits of the case. We do not know whether ^Ir. 
Gravatte informed the appellees that the contract had been 
signed conditionally. We do not know their reaction, if 

v i 

any, to such information. We do know that the agent, Gra- 
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vatte, perpetrated a fraud upon his principal, and we con¬ 
tend that, whether the appellees were informed or not, ig¬ 
norance of that fact does not, in any manner, affect the 
invalidity of the alleged contract. It was the duty of the 
agent to inform both buyer and seller of all material facts, 
and we shall point out in Point VI that his fraud and failure 
to disclose these material facts make it impossible to con¬ 
sider this a valid contract and subject to a summary judg¬ 
ment for specific performance. 

VI. 

Duty of a real estate agent implies loyalty, obedience, 
good faith toward his principal, and he is duty bound to 
make full disclosure of all material facts concerning the 
transaction to all interested parties. He may act only upon 
the identical terms authorized by his principal 

The primary purpose of an agent’s appointment is that 
he shall execute the principal’s will, subject to the princi¬ 
pal’s direction and control, and one of his cardinal duties 
is obedience to that will. To this we add loyalty and the 
utmost good faith toward his principal. If an agent fails 
to act in the principal’s interest, then the purpose for which 
the agency was created is defeated. It follows as a jeal¬ 
ously enforced rule of law that the agent shall not be al¬ 
lowed to occupy a position which will even tend to lead 
to the betrayal of his trust. 

As a rule, one agent does not represent two independent 
principals, but, as in the sale of real estate, if his duty is 
merely to bring the parties together, as in the case of a 
broker, and has nothing to do with the formation of the 
contract, he may thus act for both. But, wherever his duty 
to one principal may possibly conflict with the services to 
a second, he is duty bound to make a full disclosure of all 
the material facts concerning the transaction to the unin¬ 
formed principal. 

A principal is bound to a third party by any contract 
made by his agent within the scope of his agent’s authority. 
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A principal is not bound by a contract made outside of the 
agent’s authority; and the duty of ascertaining the extent 
and limits of the authority is laid strictly on the third party 
who deals with the agent. A third party can hold the prin¬ 
cipal only where the agent had authority; they deal wijth 
the agent at their own risk of being mistaken as to their 
agent’s powers. 

To recover from the principal on a contract made with 
an agent, the third party has either to show that the agept 
actually had authority or that the principal is estopped to 
dispute that the agent had it. A principal is estopped oniy 
when the third party has in good faith so relied upon tljie 
nrincipal’s conduct so as to change his legal position to his 
detriment. 

It is held that notice to an agent is notice to his principal. 
How’ever, if the fact brought to the agent’s knowledge is 
such, or the agent’s conduct is such, as to make a reason¬ 
able man understand that the agent will not communicate 
it to the principal—as, for example, where the agent is 
acting for himself and adversely to his principal—then 
notice to the agent will not bind the principal. 

A principal cannot be divested of his property except 
by his owm act or operation of law, and it matters not that 
the third party is innocent in his assumption as to the 
authority of the agent. 

In Friedlander v. Texas and Pacific Railway, 130 U. S. 
4-16, 32 L. ed. 991, where an agent of a railway executed a 
bill of lading when no goods were received bv the defeii- 
dant railway, in discussing the relation of an agent to hi|s 
•■<rincipal, the Court said: 

‘‘Easton (the agent), disregarding the object for whicji 
he v’as employed, and not intending by his act to exe¬ 
cute it, but wholly for a purpose of his own and of 
Lahnstein, became particeps criminis with the latter 
in the commission of the fraud upon Friedlander & 
Co.; and it w’ould be going too far to hold the comh 
panv, under such circumstances, estopped from deny¬ 
ing that it had clothed this agent with apparent author^ 
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ity to do an act so utterly outside the scope of his em¬ 
ployment and of its own business.” 

The Court held that the fraud was without the scope of the 
agent’s employmSfct; “and being without it, the company, 
which derived and could derive no benefit from the unau¬ 
thorized and fraudulent act, cannot be made responsible.” 
The Court further stated: 

“The law can punish roguery, but cannot always pro¬ 
tect a purchaser from loss, and so fraud perpetrated 
through the device of a false bill of lading may work 
injury to an innocent party, which cannot be redressed 
by a change of victim.” 

Thus, this Court holds that the fraud of an agent cannot 
be imputed to the principal, but to make a principal liable, 
it must be for the benefit of the principal. 

If a real estate agent puts himself in a position where he 
is subject to demands of conflicting duties, it is fraud and 
ebneealment, against good morals and the Court will not 
enforce the contract. 

The above comment concerning the confidential relations 
of an agent to his principal, the limited authority of an 
agent, and his duty to disclose all material facts to all 
parties concerned in the transaction, is supported in the 
following cases: 

Bassick v. Aetna Explosive Company , 246 Fed. 974; Fox 
v. Cohen, 34 App. D. C. 389; Dahlgren v. Storey, 39 App. 
D. C. 29, 35; Janeczko v. Manheimer, supra; Burke v. Lock¬ 
hart , 287 Fed. 117; Heurich v. Sullivan, supra; Rawlings v. 
Collins, supra; Note in 45 L. R. A. 43, 53. 

In Barton v. Lofflcr, supra , the Court held that, if a 
real estate agent puts himself in a position where he is 
subject to demands of conflicting duties, it is fraud and 
concealment, against good morals, and the law and court 
will not enforce the contract. 

In Man/nix v. Hildreth , supra , the Court held that an at¬ 
tempt of a real estate agent to occupy the position of agent 
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to two persons, whose interests conflict, either with or with¬ 
out notice to them, is against the principles of agency. | 

In Baker v. Baker , 54 App. D. C. 214, the Court held that 
concealment of a fact, which should have been disclosed, is 
fraud. 

Kent Commentaries , 12 Ed., Vol. 2, page 490, states: 

“It is a rule of equity, that all the material facts nfiust 
be known to both parties to render the agreement fair 
and just in all its parts; and it is against all the prin¬ 
ciples of equity that one party, knowing a material 
ingredient in an agreement, should be permitted to 
suppress it and still call for specific performance^” 

The Court will refuse to enforce the contract if i£ be 
founded in mistake or surprise, or is obtained by any sharp 
practice, trickery, or undue advantage of position, and by 
non-disclosure of material facts known by one party, and 
unknown to the other, or is affected by an inequitable fea¬ 
ture. 

Concealment is the taking of positive action to reduce 
the chances of the other party from obtaining knowledge 
of material facts. All material facts must be known to both 
the buyer and the seller. When either party suppresses a 
fact to an agreement, he is denied specific performance. 

Gravatte, as a real estate agent, induced the appellant to 
sign the alleged contract of sale on condition that the con¬ 
tract would be destroyed if the condition could not be per¬ 
formed. Gravatte’s apparent sole interest was a commis¬ 
sion of $1600.00. (Joint App. p. 6.) If the condition could 
not be performed, the sale was off. Appellant is prepared 
to produce evidence at the trial which will show that Gra¬ 
vatte was at the bank and in conference with the bankj offi¬ 
cial at the very time the appellant telephoned that official 
relative to the possibility of paying off her note prior to 
maturity. Gravatte’s apparent desire to collect his bom- 
mission was adverse to the appellant’s interest. It was 
his duty to disclose to the appellees that this sales contract 
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had been signed conditionally, or tear up the contract when 
he learned that the condition could not be performed. 

Thus, by taking advantage of the appellant, Gravatte per¬ 
mitted his own selfish interest to conflict with his duty both 
to the appellant and the appellees, and by his sharp prac¬ 
tices and fraud induced the appellant to sign the sales con¬ 
tract. Equity will not assist in perpetrating a fraud. 

Referring to plaintiffs motion for summary judgment 
(Joint App. p. 10) and to the letter referred to therein ad¬ 
dressed to Arthur F. Giacalone, one of the plaintiffs (Joint 
App. p. 13), and to appellees’ statement that this letter “is 
a reconfirmation of the contract of December 19th, 1943” 
(Joint App. p. 14), we submit that this letter was in no sense 
a confirmation of any contract. The tenor of the letter in¬ 
dicates that this appellee was annoying appellant’s tenant, 
and the letter merely advises that “you do not become the 
owner of this property until you complete vour purchase.” 
This statement was merely a warning to avoid interfering 
with the tenant until, if, as and when, they actually did be¬ 
come owners of the property. 

CONCLUSION. 

It is respectfully submitted that the Court below erred 
in granting the relief awarded to the plaintiff, and that the 
judgment appealed from should be reversed. 

Respectfully submitted, 

i King & Nordlingek, 

Attorneys for Appellant. 

Milton W. King, 

Ellis B. Miller, 

Of Cowns el. 
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1 Endorsed: Filed Apr 15 1944 

In the District Court of the United States for the District of 

Columbia 

Civil Action File No. 23879 


Arthur F. Giacalone, 5040 First St., N. W., Apartment No. 

104, Washington, D. C., 

Josephine R. Giacalone, 5040 First St., N. W., Apartment 

No. 104, Washington, D. C., 

Plaintiffs. 


Minnie Wittlin, 4021 9th St., N. W., Apartment No. 304, 
Washington, D. C., Defendant. 

Complaint for Specific Performance of Contract to Convey 
Land With Improvements Thereon. 

1. This is a complaint for specific performance of a con¬ 
tract to convey land with improvements thereon for the sum 
of Thirty One Thousand ($31,000.00) Dollars. 

2. On or about December 19th, 1943, plaintiffs and defen¬ 
dant entered into an agreement in writing a copy of which 
is hereto annexed as Exhibit A. 

3. In accord with the provisions of said agreement plain¬ 
tiffs tendered to defendant the purchase price and re¬ 
quested a conveyance of the land with its improvements, but 
defendant refused to accept the tender and refused to make 
the conveyance. 

4. Plaintiffs now offer to pay the purchase price. 

Wherefore plaintiffs demand (1) that defendant be re¬ 
quired specifically to perform said agreement, (2) damages 
in the sum of Five Thousand Dollars, and (3) that if spe- 
cific-performance is not granted plaintiffs have judgment 
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against defendant in the sum of Thirty Five Thousand Dol4 
lars. 

JOSEPH P. BAILEY, I 

Attorney for Plaintiffs, Arthur I 
F. and Josephine R. Giacalone\ 
McLachlen Bldg., Dist. 4461, 
Washington, D. C. 

2 Endorsed: Filed Apr 15 1944 Charles E. Stewart, 
Clerk 

Exhibit A 

L. T. Gravatte 
Realtor 

729 Fifteenth Street, Northwest 

I 

Washington, D. C. 

National 0753 

COPY | 

$500.00 Washington, D. C. December 19, 1943| 

Received from Arthur F. and Josephine R. Giacalone a 
deposit of One thousand Dollars ($1,000.) (Check) to be ap-i 
plied as part payment of the purchase of Lot 27 in 
Square West 2721 with improvements thereon known as 
5630 16th St., N. W. in the District of Columbia, upon thej 
following terms of sale: 

(1) Price Thirty-one Thousand Dollars ($31,000.00) 

(2) Purchaser agrees to pay Seven Thousand Dollars! 
($7,000.00) cash at the date of conveyance, of which sum! 
this deposit shall be a part. 

(3) The purchaser is to place a first deed of trust secured 
on the premises of Twenty Thousand more if possible Dol-i 
lars ($20,000.00), bearing interest at the rate of 5 per cent! 
per annum, payable monthly, One Hundred and Fifty dol-| 
lars with privilege of larger payments in any amount. 

(4) For the balance of deferred purchase money amount-! 
ing to Four thousand Dollars ($4,000.00) purchaser is to 
execute and deliver a second deed of trust secured on said 
premises, to be paid in monthly installments of Seventy- 


i 
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seven dollars and Thirty-four cents or more Dollars 
($77.34), or more, including interest at the rate of 6 per cent 
per annum, each installment when so paid to be applied, first 
to the payment of interest on the amount of principal re¬ 
maining unpaid and the balance thereof credited to prin¬ 
cipal 

Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

(5) The property is sold free of encumbrance, except as 
aforesaid; title is to be good of record, subject, however, to 
covenants, conditions and restrictions of record, as set forth 
on the reverse side hereof or attached hereto and made a 
part hereof; otherwise, the deposit is to be returned and sale 
declared off at the option of the purchaser, unless the defects 
are of such character that they may readily be remedied by 
legal action, but the seller and Agent are hereby expressly 
released from all liability for damages by reason of any de¬ 
fect in the title. In case legal steps are necessary to perfect 
the title, such action must be taken promptly by and at the 
seller’s expense, whereupon the time herein specified for 
full settlement by the purchaser will thereby be extended 
for the period necessary for such action. 

(6) Seller agrees to execute and deliver a good and suffi¬ 
cient special warranty deed, and to pay for Federal revenue 
stamps on the deed. 

(7) Property is sold and shall be conveyed subject to an 
existing tenancy as follows: $350. monthly lease to March 
31,1944. 

Seller agrees to give possession at time of settlement. If 
seller shall fail so to do and occupies said property, seller 
shall become and be thereafter a tenant at sufferance of the 
purchaser, and hereby expressly waives all notice to quit 
provided by law. 

(8) Seller assumes the risk of loss or damage to said 
property by fire or other casualty until the executed deed 
of conveyance is delivered to the purchaser or is recorded 
for him by the Title Company making the settlement. 
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(9) All notices of violations of Municipal orders or Re¬ 
quirements noted or issued by any Department of the Dis¬ 
trict of Columbia, or actions in any court on account thereof, 
against or affecting the property at the date of settlement 
of this contract, shall be complied with by the seller, ahd 
the property conveyed free thereof. 

(10) Settlement is to be made at the office of L. T. GRjA.- 
VATTE, Realtor, or at the Title Company searching the 
title, and deposit with L. T. GRAVATTE or at the Title 
Company of the cash payment as aforesaid, the deed of con¬ 
veyance and such other papers as are required by the terms 
of this contract shall be deemed and construed as a good 
and sufficient tender of performance of the terms hereof. 

(11) Rents, taxes, water rent, insurance and interest on 
existing encumbrances, if any, and operating charges are !to 
be adjusted to the date of transfer. Taxes, general and spe¬ 
cial, are to be adjusted according to the certificate of taxes 
as issued by the Collector of Taxes of the District of Co¬ 
lumbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessment theije- 
for has been levied or not, shall be paid by the seller or 
allowance made therefor at the time of transfer. 

(12) Examination of title, tax certificate, conveyancing, 
notary fees, State revenue stamps, if any, and all recording 
charges, including those for purchase money trust, if aijy, 
are to be at the cost of the purchaser who hereby authorizes 
the undersigned Agent to order the examination of titlb; 
provided, however, that if upon examination the title should 
be found defective, and is not remedied as aforesaid, tljie 
seller hereby agrees to pay the cost of the examination 6f 
the title and also to pay the Agent herein the commission 
hereinafter provided for just as though the sale had actually 
been consummated and all the terms of this contract com¬ 
plied with. 

(13) Within Ninety days from the date of acceptance 
hereof by the seller, or as soon thereafter as a report qn 
the title can be secured if promptly ordered, and/or survey, 
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if required, the seller and purchaser are required and agree 
to make full settlement in accordance with the terms hereof. 

Property being purchased furnished as per inventory at¬ 
tached. 

3 If the purchaser shall fail to make full settlement, 

the deposit herein provided for may be forfeited at 
the option of the seller, in which event the purchaser shall 
be relieved from further liability hereunder, or, without 
forfeiting the deposit, the seller may avail himself of any 
legal or equitable rights and remedies which he may have 
under this contract. 

(14) The entire deposit shall be held by L. T. GRA- 
VATTE, Realtor, Agent, until settlement hereunder is made 
or until the deposit is forfeited. In the event of the for¬ 
feiture of the deposit, the Agent shall retain one-half thereof 
as a compensation for his services and shall pay to the seller 
the remaining one-half of the forfeited deposit. 

(15) If the property involved in this contract is located 
in a jurisdiction other than the District of Columbia, wher¬ 
ever any reference is made to the District of Columbia or 
any official thereof, the name of the jurisdiction in which 
property is located and the proper official thereof is sub¬ 
stituted automatically. If the property is serviced by the 
Washington Suburban Sanitary Commission, annual benefit 
charges of said Commission are to be adjusted to date of 
transfer and assumed thereafter by purchaser. 

(16) The seller agrees to pay to L. T. GRAVATTE, Real¬ 
tor, Agent, the regular rate of commission fixed by the 
Washington Real Estate Board, the amount of $1,600. which 
said commission being hereby assigned to the Agent by the 
seller out of the proceeds of sale. The party through whom 
settlement hereunder is made is hereby authorized and di¬ 
rected to make deduction of the aforesaid commission from 
the proceeds of the sale and to make payment thereof to 
said Agent. 

(17) The principals to this contract mutually agree that 
it shall be binding upon them, their and each of their re- 
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spective heirs, executors, administrators, successors and 
assigns; that the provisions hereof shall survive the execu¬ 
tion and delivery of the deed aforesaid and shall not be 
merged therein; that this contract contains the final and 
entire agreement between the parties hereto, and that they 
shall not be bound by any terms, conditions, statements, 
warranties or representations, oral or written, not herein 
contained. Executed in 

L. T. GRAVATTE 

By (signed) L. T. GRAVATTE 

Agent 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 

Dec. 19, 1943. 

(signed) ARTHUR F. GIACALONE 

Purchaser 

(signed) JOSEPHINE R. GIACALON^ 

Purchaser 
(signed) MINNIE WITTLIN 

Seller 


Wife of Seller 

Property is to be conveyed in the name of.j 

j 

4 Filed May 17 1944 

Answer of the Defendant 

The defendant, Minnie Wittlin, answers the Complaint 
herein. 


First Defense 

i 

The Complaint fails to state a claim against the defem 
dant upon which relief can be granted. 


I 

i 

i 

i 





8 


Second Defense 

Defendant denies each and every allegation of said Com¬ 
plaint. 

Third Defense 

And for further defense the defendant says that the said 
supposed contract of sale, in the Complaint mentioned, was 
had and obtained from the said defendant by fraud and 
misrepresentation of the said plaintiffs, in that, at the time 
said defendant signed the alleged contract she had no idea 
that she was binding herself to any agreement of sale, but 
she was of the belief, and therefore says, she signed the al¬ 
leged contract conditionally, that is, subject to the following 
conditions and under circumstances as follows: 

1. That at the time the defendant signed the alleged con¬ 
tract of sale, the subject property was encumbered by a 

deed of trust securing a promissory note in the sum 
5 of Nineteen Thousand Dollars ($19,000.00), a fact 
well known to the plaintiffs. 

2. That prior to the signing of the alleged sales contract 
by the defendant it was expressly agreed by and between 
the defendant and one L. T. Gravatte, Realtor, that the 
signature of the defendant on the alleged sales contract 
should not become binding upon the defendant until a con¬ 
dition precedent shall be performed, to-wit: That the defen¬ 
dant be permitted to pay the aforesaid promissory note in 
full prior to maturity at the time of the sale of the said 
property. 

3. That the defendant signed the alleged agreement at 
her home on Sunday evening, Decmber 19,1943, in full reli¬ 
ance upon the aforesaid condition. 

4. That on Monday morning, December 20, 1943, the de¬ 
fendant was informed by the holder of the aforesaid promis¬ 
sory note that said note could not be paid off until maturity. 

5. That on or about December 21, 1943, when the defen¬ 
dant advised the said Gravatte that the note could not be 
paid off and that in accordance with the condition under 
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which the defendant signed the alleged sales contract the 
sale was declared off, the said Gravatte stated to the de¬ 
fendant that she had signed a sales contract and that she 
would be held bound to the contract. 

‘Wherefore, the defendant says that the alleged salps 
contract was obtained by fraud and misrepresentation, thpt 
it is inequitable, it is not in fact or in law a contract, because 
there was no meeting of the minds of the parties, and t^ie 
plaintiffs ought not to have specific performance of the 
same. 

Fourth Defense j 

And for further defense the defendant says that the said 
supposed contract of sale, in the Complaint mep- 
6 tioned, was an improvident act by a defendant inex¬ 
perienced in business matters, was entered into with¬ 
out advice from one experienced in such matters, and spe¬ 
cific performance of said alleged contract would work ex¬ 
treme hardship and injustice upon the defendant, for the 
following reasons: 

1. The husband of the defendant, who is sixty-three veays 
of age, is under orders of his physician to avoid all worh, 
is therefore unable to produce any income, and is depend¬ 
ent upon his wife, the defendant, for support. 

2. The sole income of the defendant is the rental of the 
subject property for $350.00 per month and an additional 
income of $60.00 per month from her interest in a local 
business. 

3. The subject property was constructed in 1928 at a co$t 
in excess of $60,000.00. The alleged contract price of 
$31,000.00 is believed to be grossly inadequate, as the de¬ 
fendant believes, and therefore avers, that the property, 
without the furniture and fixtures included, should sell for 
not less than $35,000.00, whereas the alleged contract priqe 
includes furniture and fixtures to a value in excess of 
$4,000.00. 

Wherefore, the defendant says that to grant the relief 
prayed for would be unfair, unconscionable, an injustice, 
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perpetrate an extreme hardship, and operate oppressively 
against the defendant and her husband. 

Therefore, the defendant prays that this Complaint be 
dismissed with costs to the plaintiffs. 

MINNIE WITTLIN 
Defendant 

KING & NORDLINGER 
By E. B. MILLER 

Attorneys for Defendant, 

419 Southern Building. 

8 Filed Aug 16 1944 

Motion of Plaintiff’s for Summary Judgment in Accordance 
With Rule 56 of the Rules of Civil Procedure. 

Comes now Arthur F. and Josephine R. Giacalone, plain¬ 
tiffs in the above entitled cause, thru their attorney Joseph 
P. Bailey, and moves this court for a Summary Judgment 
on the Pleadings in accordance with Rule 56 of the Rules of 
Civil Procedure: 

Re third defense, paragraphs numbered 1, 2, 3, 4, and 5, 
for the following reasons: 1. That any fraud contained in 
any agreement had between the defendant and her agent, 
one L. T. Gravatte cannot serve as any basis for fraud 
against these plaintiffs, especially when there is no act of 
fraud charged against the plaintiff’s. Paragraph No. 2, 
says, “That prior to the signing of the alleged sales contract 
by the defendant it was expressly agreed BY AND BE¬ 
TWEEN THE DEFENDANT AND ONE L. T. GRA¬ 
VATTE, REALTOR, that the signature of the defendant 
oh the alleged sales contract should not become binding 
upon the defendant until a condition precedent shall be 
performed, to wit: That the defendant be permitted to pay 
the aforesaid promissory note in full prior to maturity at 
the time of the sale of the said property”. This allega¬ 
tion certainly pertains to an agreement had between the 
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i 

| 
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defendant and her agent, and not to any agreement had be¬ 
tween the defendant and the plaintiffs or misrepresentation 
made by the plaintiffs. Your plaintiffs further say that they! 
cannot see how the amount of monev arising from this al- 
leged fraud, assuming there be one, can have any 
9 tremendous detrimental effect upon the defendant! 

for the reason that the said promissory note involved 
is for $19,000.00, and matures on January 3rd, 1945, with 
interest at five and one quarter percent annually, whichi 
makes a monthly payment in interest of $83,125, and it is I 
presumed by your plaintiffs that by the time this case is I 
reached for trial that only about two, and more likely one,j 
months interest will be due. One month’s interest would 
be $83,125, and two month’s interest would be $166.25. 

Re Fourth Defense: Referring to the statement, “And! 
for further defense the defendant says that the said sup¬ 
posed contract of sale, in the Complaint mentioned, was an ■ 
improvident act by a defendant inexperienced in business ! 
matters, was entered into without advice from one experi- j 
enced in such matters”, plaintiffs answer said allegations j 
by quoting the law applicable thereto: Par. g, 3, at page 75, ! 
in Vol. 65, A. L. R. entitled, “Where hardship is due to 
improvidence or bad bargain, etc. Mere hardship is not | 
sufficient ground for denial of the right to specific perform- j 
ance of a contract otherwise subject to enforcement. Yanko 
v. Goldberg (1927) 101 N. J. Eq. 170, 137 Atl. 645. Espe¬ 
cially where it was fairly and voluntarily assumed as part j 
of a contract. Bosch Magneto Co. v. Rushmore (1915) 85 
N. J. Eq. 93, 95 Atl. 614. In this respect a contract for the j 
sale of land will be enforced as a matter of right, regardless ! 
of its wisdom or folly, if fairly and understandingly made. I 
Keogh v. Peck (1925) 316 Ill. 318, 38 A. L. R. 1151* 147 N. j 
E. 266. Ross v. Carroll (1923) 156 Minn. 132, 194 N. W. ! 
315, is authority for the view that courts cannot arbitrarily 
refuse specific performance of a contract, because they j 
deem it unwise, or because subsequent events disclose that j 
it will result in a loss to defendant; but to justify the re- j 
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fusal of this relief it must appear that the defendant had 
been misled and overreached to such an extent that 
10 the contract is unconscionable. Paragraph. The al¬ 
legation that the defendant made a bad trade, there 
being no fraud or mistake alleged, does not exempt him 
from specific performance. Rodman v. Robinson (1904) 
134 N. C. 503, 65 L. R. A. 682,101 Am. St. Rep. 877, 47 S. E. 
19. Nor will the fact that the contract was IMPROVIDENT, 
WHEN MADE BE SUFFICIENT TO PRECLUDE RE¬ 
LIEF where it is otherwise unobjectionable. Allen v. Hayes 
(1923) 309 Ill. 374, 141 N. E. 188. Merely that the contract 
was a bad bargain upon the part of the vendor is not a 
sufficient ground for denying the specific performance of 
the contract, otherwise unobjectionable. Larson v. Smith 
(1916) 174 Iowa, 619, 156 N. W. 813; Forman v. Gadouas 
(1924) 247 Mass. 207, 142 N. E. 87; Kaiser v. Wojewoda 
(1927) 237 Mich. 620, 213 N. W. 83; Davis v. Alderson 
(1919) 125 Va. 681,100 S. E. 541. Nor will specific enforce¬ 
ment of a contract for the exchange of land be denied merely 
on the ground that one of the parties thereto has become 
convinced that he did not make a good trade. Le Marinel 
V. Bach (1921) 114 Wash. 651, 196 Pac. 22.” Plaintiffs 
further says that defendant had her representative and 
agent, one L. T. Gravatte who has been engaged in the real 
estate business in Washington, District of Columbia, for 
approximately the past twenty three years, to advise her. 
Plaintiffs further say that with reference to defendant’s 
experience in connection with the disposal of this property, 
about two and one-half years ago there appeared in a Wash¬ 
ington Saturday Evening Newspaper a large size picture 
of this house under which appeared the name of L. T. 
Gravatte, Agent for owner, advertising this house for sale; 
seeing this add plaintiffs, the following day, made an out¬ 
side examination of said house and called Mr. Gravatte 
who advised defendant had decided to lease premises in¬ 
stead of selling it. Your plaintiffs further say that the de¬ 
fendant’s husband is a retired building contractor of the 
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City of Washington, District of Columbia, having erected 
quite a few buildings in said City and District, and 
11 hence a husband of considerable business experience. 

Your plaintiffs further say that this contract was 
signed by them and the defendant on December 19th, 1943, 
and in this connection your plaintiff’s wish to call tbe 
courts’ attention to a letter dated January 6th, 1944, writ¬ 
ten on the stationary of King and Nordlinger, Attorneys 
at Law, addressed to Mr. Arthur F. Giacalone, 1444 Ogle¬ 
thorpe Street, N. W., Washington, D. C., and reading as 
follows: 


“This office represents Mrs. Minnie Wittlin, party tq a 
contract with you and your wife for the sale of 5630 16th 
St., Northwest. 

I am advised that, since the contract was signed and the 
deposit made, you have several times called upon the tenant 
in an effort to obtain an inventory of the furniture in the 
same premises, and as well presented to the tenant a lease 
to the said premises beginning April 1, 1944, and have 
otherwise annoyed the present tenant of the premises. 

This is to advise vou that vou do not become the owiier 
of this property until you complete your purchase; and,|in 
the meantime, you have no right or authority to annoy or 
otherwise interfere with the tenants. Unless these actidns 
on your part are instantly discontinued, we shall immedi¬ 
ately take legal action in the matter. 

I trust that I shall receive your written assurances within 
the next few days that such further action on your pdrt 
shall immediately cease.” 

Very truly yours, 

(Sgd) MILTON W. KING. 

MWK :A | 

cc Mr. L. T. Gravatte.” 




Your plaintiffs cannot reconcile the facts that this alleged 
fraud and execution by an inexperienced defendant, and 


i 


i 

i 

i 
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discovery that the consideration was grossly inadequate, 
and hardship was not realized by the defendant to exist on 
January 6th, 1943, when the defendant consulted a very 
able adviser and one well qualified in the realm of the law 
concerning the house she had sold with reference only to 
informing the plaintiffs that they did not become the owners 
until they completed their purchase. If all of these things 
existed on Monday morning, December 20th, 1943 
12 (4th Par. of Third Defense) it is very, very hard to 
understand how they were not complained of to Mr. 
Milton King, Esquire by the defendant during her conver¬ 
sation with him about January 6th, 1944. The effect of the 
letter of January 6th, 1944, from Milton King, Esquire, 
attorney for the defendant Minnie Wittlin, is a reconfirma¬ 
tion of the contract of December 19th, 1943, with no com¬ 
plaints whatsoever, about anything except to confirm to 
plaintiffs the fact that they do not become owners until the 
purchase is completed. 

With reference to defendant’s Fourth Defense, Par. 3, 
your plaintiff’s wish to cite the law applicable thereto. 
Quoting from Par. h. 1,—4, in Vol. 65, A. L. R. at page No. 
86, entitled, “Inadequate or exorbitant consideration (a) 
MAJORITY RULE. By the wreight of authority, merely 
that the consideration for a contract is inadequate does not 
justify a denial of the right to its specific performance, in 
the absence of any unfairness or overreaching in its pro¬ 
curement. According to this rule, merely to show* a dispro¬ 
portion between the value of the subject-matter of a contract 
and the consideration therefor is not sufficient to authorize 
the court to deny the specific enforcement of the contract. 
In harmony with this view, mere inadequacy of considera¬ 
tion has been held to be an insufficient ground upon wrhich 
to i deny to one of the parties to a contract his right to a 
specific performance, where, in other respects, the contract 
conforms wdth the rules and principles of equity. United 
States—Willard v. Tavloe (1869) 8 Wall. 557,19 L. ed. 501; 
Rutland Marble Co. v. Ripley (1870) 10 Wall. 339,19 L. Ed. 
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955, 3 Mor. Min. Rep. 291; Mississippi & M. R. Co. v. Crom¬ 
well (1876) 91 U. S. 643, 23 L. ed. 367; Heyward v. Bradley 
(1910) 102 C. C. A. 509, 179 Fed. 325; Chicago, M. & St.lP. 

R. Co. v. United States (1914) 134 C. C. A. 84, 218 
13 Fed. 288 (affirming (1913; D. C.) 207 Fed. 164, and 
affirmed in (1917) 244 U. S. 351, 61 L. ed. 1184, 37 
Sup. Ct. Rep. 625). Quoting further on the same subject 
from Par. h. 1. 4, (c) in Vol. 65, A. L. R., at page 91, en¬ 
titled, “Where inadequacy sufficient to render contract un¬ 
fair, inequitable, or unconscionable. In many jurisdictions 
in which it is held that mere inadequacy of consideration 
is not sufficient to preclude the specific enforcement of a 
contract, the rule obtains that unless the consideration 's 
so inadequate as to render the contract unconscionable, t^ie 
court cannot, in the exercise of its discretion, refuse to en¬ 
force it. United States—Chicago, M. & St. P. R. Co. vs. 
United States (1914) 134 C. C. A. 84, 218 Fed. 288 (affirm¬ 
ing (1913) 207 Fed. 164, and affirmed in (1917) 244 U. |S. 
351, 61 L. ed. 1184, 37 Sup. Ct. Rep. 625); Heyward jv. 
Bradley (1910) 102 C. C. A. 509,179 Fed. 325. j 

Your plaintiffs say further that previous to April 61jh, 
1944, they deposited complete tender with the District Titjle 
Insurance Company, 1413 Eye St. N. W., Washington, t>. 
C., which, thru its secretary, one Mr. Stadler, notified M]r. 
Milton King, by letter dated April 1st, 1944, that it h^d 
made an appointment to consummate this settlement qn 
Thursday, April 6th, 1944, at 2:00 p. m. On that day no 
one appeared at said title company. 

JOSEPH P. BAILEY, j 

Attorney for Plaintiffs, 
McLachlen Bank Building, 
Dist. 4567, | 

Washington, D. C. 

#••••••••!• 


I 
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Filed Oct 25 1944 


Supplemental Provision to Motion of Plaintiff’s for Sum¬ 
mary Judgment in Accordance with Rule 56 of the 
Rules of Civil Procedure. 

Your plaintiffs say further with reference to Par. 2, of 
the Third Defence set forth in defendant’s answer, which 
reads: 


2. That prior to the signing of the alleged sales contract 
by the defendant it was expressly agreed by and between 
the defendant and one L. T. Gravatte, realtor, that the sig¬ 
nature of the defendant on the alleged sales contract should 
not become binding upon the defendant until a condition 
precedent shall be performed, to wit: That the defendant 
be permitted to pay the aforesaid promissory note in full 
prior to maturity at the time of the sale of the said prop¬ 
erty, 

that in order that defendant may be permitted to pay the 
aforesaid promissory note in full prior to maturity at the 
time of the sale of the said property, plaintiffs do hereby 
agree to pay all interest which will accrue on said promis¬ 
sory note from the date of settlement at the title company 
to the date of its maturity which is January 3rd, 1945, thus 
saving defendant harmless from the sustainance of any 
financial damages which it is claimed will result from the 
alleged misrepresentation of the defendant’s agent, one L. 
T. Gravatte. 


JOSEPH P. BAILEY, 
Attorney for Plaintiffs, 
McLachlen Bank Building, 
District 4567, 

Washington, D. C. 
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18 Filed Dec 12 1944 

. 

Memorandum 

Contract is mutual in character, complete, certain in its 
terms, free from doubt and ambiguity and declares witl^ 
precision the particular act to be done. 

No proof or offer of proof to sustain allegation of fraud 
upon part of plaintiffs. 

No concealment, misrepresentation or unfairness upon 
part of plaintiffs—or omission or mistake in agreement* 
neither is it unconscionable or unreasonable. 

Motion for summary judgment granted (specific perform^ 
ance). 

MATTHEW F. McGUIRE j 
Associate Justice 

December 12, 1944. 

19 Filed Jan 3 1945 

l 

Order Granting Plaintiff’s Motion for Summary Judgment 
Under Rule No. 56 of the Rules of Civil Procedure oh 
Plaintiff’s Complaint for Specific Performance of Con¬ 
tract to Convey Lot No. 27, in Square Identified as, 
West of 2721, With Improvements Thereon Known as 
No. 5630 Sixteenth Street, Northwest, City of Washing-; 
ton, District of Columbia, and Transfer Certain Per-! 
sonal Property Itemized in a Certain Inventory Made 
a Part of Said Contract. 

On consideration of plaintiff’s motion for a summary; 
judgment under Rule No. 56, of the Rules of Civil Pro-j 
cedure, and the hearing had thereon pertinent to the Com¬ 
plaint for Specific Performance of Contract to Convey Landj 
with improvements thereon filed herein and the Answer of 
the Defendant filed herein, it is, by the court, this 3d day of! 
January, 1945, 

Adjudged, Ordered, and Decreed, that the defendant, 
Minnie Wittlin, be, and she hereby is, directed, forthwith,; 


i 

i 



18 


to grant and convey unto the plaintiffs herein, Arthur F. 
Giacalone and Josephine R. Giacalone, his wife, as tenants 
by the entireties, all her right, title, and interest to certain 
real property located in the City of Washington, District 
of Columbia, identified and described as follows: Lot No. 

27, in Square known as West of No. 2721, with im- 
20 provements thereon identified as No. 5630 Sixteenth 
Street, Northwest, and transfer certain personal 
property itemized in a certain inventory made a part of 
said contract unto the said plaintiffs, Arthur F. Giacalone 
and Josephine R. Giacalone, his wife, provided that the 
plaintiffs pay to the defendant the sum of Thirty One Thou¬ 
sand ($31,000.00) dollars, payable in the following terms: 
1. the sum of not less than Twenty Seven Thousand ($27,- 
000.00) dollars, or more at the election of the purchasers, 
in cash, and, 2. and execute and deliver to the defendant a 
second deed of trust secured on said premises in such 
amount as represents the balance of the deferred purchase 
money which shall not exceed the sum of Four Thousand 
($4,000.00) dollars, payable in monthly installments of Sev¬ 
enty seven dollars ($77.34) and thirty four cents, or more 
at the election of the purchaser, including interest at the 
rate of six per cent per annum, each installment when so 
paid to be applied, first to the payment of interest on the 
amount of principal remaining unpaid and the balance 
thereof to be credited to the principal. 

MATTHEW F. McGUIRE 
Justice. 

Seen: 

KING & NORDLINGER 
By E. B. MILLER 

Attorney for Defendant. 

• ••••••••• 
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ARGUMENT WITH AUTHORITIES. j 

Particular attention is called to the allegations container! 
in paragraphs, numbered: 3, 4, and 5, in defendant’s 
answer, which says: 1. that contract was signed on Decem¬ 
ber 19th, 1943; 2. that on December 20th, 1943, the defend¬ 
ant was informed by the holder of the said note that said 
note could not be paid off until maturity; and 3. that on or 
about December 21st, 1943, when the defendant advised the 
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said Mr. Gravatte, the real estate agent for the defendant 
that the said note could not be paid off: and that in accord¬ 
ance with the condition under which the defendant signed 

the alleged sales contract the sale was declared off,-. 

Now, therefore, it appears from the allegations of the de¬ 
fendant contained in her answer that she ADMITS SHE 
DISCOVERED THE ALLEGED FRAUD ON MR. 
GRAVATTE’S PART THE DAY AFTER THE SIGN¬ 
ING OF THE CONTRACT OR THE 20TH DAY OF DE¬ 
CEMBER, 1943, AND THAT ON OR ABOUT THE 21ST 
DAY OF DECEMBER, 1943, SHE DECLARED THE 
SALE OFF IN A CONVERSATION HAD WITH MR. 
GRAVATTE. Now soon after the defendant signed the 
contract which was on the 19th day of December, 1943, the 
plaintiffs ordered the title to be searched at the District 
Title Insurance Company located at No. 1413 Eye Street, 
Northwest, Washington, District of Columbia, and soon 
thereafter the plaintiff, Arthur F. -Giacalone, visited the 
premises in question for the purpose of making inquiry of 
the defendant’s tenant who occupied the said premises 
under a lease expiring on March 31st, 1944, as to whether 
or not he desired to enter into a new lease after the old 
lease expired. Soon after this said personal visit of the 
plaintiff, Arthur F. Giacalone, to the said premises, the 
said Arthur F. Giacalone received a letter dated at Wash¬ 
ington, District of Columbia, on the 6th day of January, 
1944, addressed to him and signed by one Milton W. King, 
as attorney representing the defendant, which letter is set 
forth in full on page 13 of the joint appendix. Obviously 
this letter was causd to be written by the said Milton W. 
King, Esquire, as attorney for the defendant who had con¬ 
sulted the said Milton W. King, Esquire, concerning the 
plaintiff, Arthur F. Giacalone, annoying the defendant’s 
tenant. Now it should be particularly noted that on the 
occasion of the defendant’s consultation with the said 
Milton W. King, Esquire, which must have occurred some-, 
time between December 21st, 1943, and January 6th, 1943, 
the defendant, on that occasion, certainly made no com- 
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plaint or statement to the said Mr. King- about the contract 
having been declared off by her to Mr. Gravatte on or about 
December 21st, 1943. Obviously the only thing she talked 
to Mr. King about was having the plaintiff, Arthur F. 
Giacalone, discontinue annoying her tenant about executing 
a new lease on the expiration of the old lease because this 
is the only subject dealt with in the said letter dated Jan¬ 
uary 6th, 1944, plus an effort on plaintiff’s behalf to obtain 
an inventory of the furniture in said premises. Now* it cer¬ 
tainly seems strange and very mysterious that the defend¬ 
ant would set up in her answer, as her most outstanding 
defense to the complaint filed herein, that on or about 
December 21st, 1943, she told Mr. Gravatte that the sale 
was declared off (A SALE INVOLVING THIRTY ON£ 
THOUSAND ($31,000.00) DOLLARS, IF YOU PLEASE j, 
and yet at a later time, namely, sometime between De¬ 
cember 21st, 1943, and January 6th, 1944, when she con¬ 
sulted the said Milton W. King, Esquire, about the said 
sale the only thing she apparently mentioned was that th^ 
plaintiff, Arthur F. Giacalone, was annoying her tenant 
about a new lease and an inventory of the furniture an^l 
that she wanted this annoyance ceased and to confirm the 
only subject of her conference with Milton W. King, 
Esquire, Mr. King wrote the plaintiff, Arthur F. Giacalone, 
on January 6th, 1944, to cease annoying the defendant’j* 
tenant, and Mr. King even goes further in his letter to say, 
“This is to advise vou that vou do not become the owner 
of this property until you complete your purchase”. Thj> 
author of this brief has tried onlv as a natural humaU 
being to reconcile the fact that on or about December 21sti, 
1943, the defendant declared to Mr. Gravatte that the sale 
involving $31,000.00, was declared off with the fact that the 
defendant had her attorney, Mr. King, write to the plaint 
tiff on January 6th, 1944, that the plaintiff must cease an r 
noving the defendant’s tenant, and in the same letter telll 
ing plaintiff that he does not become owner of the property 
until he completes his purchase. If the sale had been def 
dared off by the defendant on or about December 21stj, 
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1943, and the plaintiff, Arthur F. Giacalone, made a visit 
to the said premises for the purpose of talking to the de¬ 
fendant’s tenant about the execution of a new lease after 
the expiration of the old lease and the defendant became 
of knowledge of this, would not the most natural thing the 
defendant would be expected to do would be to have Mr. 
King write the Plaintiff, Arthur F. Giacalone, that the de¬ 
fendant had declared the sale off on or about December 
21st, 1943, and surely not have Mr. King write the plaintiff 
on January 6th, 1944, that, “This is to advise you that you 
do not become the owner of this property until you com¬ 
plete your purchase; and, in the meantime, you have no 
right or authoritv to annov or otherwise interfere with the 
tenants.’’ Now the first the plaintiffs or Mr. Gravatte 
heard about the sale being declared off was when the de¬ 
fendant’s answer was served on the plaintiffs on May 18th, 

1944. The writer hereof just cannot reconcile the conduct 
of the defendant herein on the aforesaid 6th day of Jan¬ 
uary, 1944, or thereabouts, with the conduct of a normal 
reasonable person under the same circumstances. The 
writer believes that if he were in the shoes of the defendant 
and had learned that the plaintiff had visited his house to 
inquire if his tenant desired to enter into a new lease after 
the old lease expires he would immediately have his 
attorney write the plaintiff that the sale had been called 
off on or about December 21st, 1943. He certainly cannot, 
under these circumstances, conceive of having his attorney 
write the plaintiff telling him to cease annoying tenants, 
and entirely forgetting about the fact of the sale having 
been declared off on or about December 21st, 1943. Now 
let us look and see what the law says about declaring off a 
contract procured through fraud. 

In the case of Lehigh Zinc & Iron Co., Limited v. 
Bamford et al, 150 U. S. 665, 37 L. Ed. 1215, 14 S. Ct. 
219, the court, speaking thru Mr. Justice Harlan, 
said, in a prepared statement of facts, “It did not 
appear that any complaint of misrepresentation, fail¬ 
ure, mistake, or disappointment was made until the 
answer was filed in this action about August, 1885. 
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In Par. 208, on page 32, of Vol. 24, of American Jur¬ 
isprudence, entitled, DELAY IN RECESSION CASES, 
it says, “In accordance with a fundamental principle 
which is observed not only by equity courts in matters 
involving the cancellation of instruments generallV, 
but also in cases involving rescission of contracts py 
act of the parties or an aggrieved party, the rule is 
well settled that the right to rescind a contract qr 
transaction on the ground of fraud and obtain equitable 
rescission thereof must be exercised promptly upon 
discovery of the fraud and that any delay which is in¬ 
consistent with the degree of promptness required fcjy 
the circumstances is a bar to relief and constitutes |a 
defense to the proceedings. In substantial accord aife 
the many authorities which state that the election to 
rescind for fraud must be made seasonably, within ja 
reasonable time, or with reasonable dispatch, and with¬ 
out unreasonable delay. In this connection the de¬ 
frauded person must exercise that degree of diligence 
which may be fairly expected from a reasonable 
person. 


The instant case dovetails in with the Lehigh Zinc & Iron 
Co., Limited v. Bamford et al, case, hereinbefore cited. i|ri 
that, “It did not appear that any complaint of misrepre¬ 
sentation, failure, mistake, or disappointment w T as made 
UNTIL THE ANSWER WAS FILED IN THIS ACTION 
ON May 17th, 1944, although the alleged fraud urns dis¬ 
covered on December 20, 1943. 

Now t with regard to the alleged fraud the salient factls 
of this case must be strictly borne in mind, that is to say 
that the plaintiffs here ARE INNOCENT PARTIES 
HAVING NO KNOWLEDGE OR NOTICE WHATSO¬ 
EVER OF THE ALLEGED FRAUD, and that the fraud, 
if any, is charged to Mr. Gravatte, the defendant’s agent. 
As we know, “Fraud” has many definitions, but for thp 
purposes of this case let’s just say, “That it is a misrep¬ 
resentation of fact on which the plaintiff relies to his 
damage.” It is a well recognized principle of law T that a 
person cannot have a fact misrepresented to her if she 


i 





6 


already has knowledge of said fact or is charged with con¬ 
structive knowledge of said fact, or to put it in a formula 
set up to apply to this case, “That a person who has 
executed a note which has been placed in a bank for col¬ 
lection which bank is located about one mile and a half 
from the person’s residence cannot have the facts recited 
within the four corners of said note misrepresented to her 
by a person who is a stranger to the contents of said note 
when said person (the maker) is charged in law with con¬ 
structive knowledge of the contents of said note which she 
herself executed, and furthermore, could very conveniently 
go to said bank or telephone said bank and have the pro¬ 
visions thereof recited to her. It also should here be added 
that plaintiff’s attorney has been reliably informed that 
said defendant had previously executed as many as five or 
six such similar notes to the same person containing like 
provisions. Now the defendant had the superior knowl¬ 
edge or means of knowledge as to the contents and pro¬ 
visions of this note, and there is in Vol. 23, of Amer. Juris, 
at Par. 80. on page 857, a paragraph entitled, “Superior 
knowledge or Means of Knowledge”, which says, “knowl¬ 
edge that the other party to a contemplated transaction is 
acting under a mistaken belief as to certain facts is 
a factor in determining that a duty of disclosure is owing. 
There is much authority to the effect that if one party to 
a contract or transaction has superior knowledge, or knowl¬ 
edge which is not within the fair and reasonable reach of 
the other party and which he could not discover by the ex¬ 
ercise of reasonable diligence, or means of knowledge 
which are not open to both parties alike, he is under a legal 
obligation to speak, and his silence constitutes fraud, 
especially when the other party relies upon him to com¬ 
municate to him the true state of facts to enable him to 
judge of the expediency of the bargain. And again in Yol. 
23, of Amer. Juris, at Par. 127 on page 920, there is a par¬ 
agraph entitled, “Duty to Know Facts; forgetfulness, 
which says: “It is very generally held that scienter may 
be proved by showing that the special situation or means 
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of knowledge of the party making the representations 4re 
such as to make it his duty to know whether they 4 r e 
true or false. In so far as the element of knowledge is con¬ 
cerned, false representations may be ground for relief 
where the party making them ought to know, or it is his duty 
to know, or he has the means of knowing the truth. For in¬ 
stance, one may be held liable for a false representation 
where the facts are peculiarly within his own knowledge, 


or 


where it lies within his special province to know them, 
where the other party has a right to suppose that he ljas 
used reasonable diligence to inform himself of the trujth. 
The rule applies even though the party making the state¬ 
ments does not know that they are false, but actually Re¬ 
lieves them to be true, and has no intention to deceive!or 
defraud the other party. Various reasons are announced 
as the basis of the rule underiving the dutv to know fatts 
represented and the liability for falsity of such facts. The 
representor ought to know, it is declared, not because he 
ought not to speak negligently, but because, under circum¬ 
stances involving application of the principle, where rep¬ 
resentations are made of material facts, he ought not to 
speak of the facts at all for the purpose of inducing the 
representee to act in dependence on the truthfulness j of 
what is spoken, unless he knows that his representations 
are true and expects to assume the burden of warrantor 
of their truthfulness. Under such circumstances the law 
imputes knowledge of the truth to him and therefore,! in 
contemplation of law, he knows that his statement is faljse, 
and hence it is fraudulent. Another reason given for (he 
rule is that the representation, although made by mistake 
or ignorance, operates as an imposition upon the ottjicr 
party, (the plaintiffs here being innocent parties) and tfhe 
person making it, as against an innocent man who has 
suffered by reason thereof, will not be allowed to say he 
made it honestly believing it to be true. It is a person’s 
duty to remember his own acts, and he is bound to do so 
at his peril; innocent parties cannot be permitted to suffer 
by reason of his forgetfulness, and if he forgets, he must 
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be equally responsible as if he had not forgotten. Forget¬ 
fulness of the existence of a fact after former knowledge 
will not excuse a statement of actual knowledge. It is the 
injury caused by the misrepresentation of fact against 
which the law affords protection. If the misrepresentation 
was brought about by forgetfulness or mistake, it is just 
as injurious as an intentional fraud. It accomplishes a 
fraud upon the other contracting party by inducing him to 
act on a false premise, where he would not have acted had 
he known the truth. Whether it is caused by negligence, 
or actual fraudulent purpose, good intention or bad, the 
result is the same. And again in Vol. 26, of C. J., par. 68, 
on page 1149, entitled, “Knowledge and Means of Knowl¬ 
edge—In General”, says, “Where the parties deal upon 
equal terms, one who has failed to avail himself of means 
of knowledge readilv within his reach cannot as a rule 
complain of the other party’s representations, and under 
note 80, thereof, there are cited cases in one paragraph 
which paragraph is entitled, “Reasons for Rule”—(1) “He 
only who has trusted in and acted upon a falsehood to his 
injury can maintain an action. It is upon this principle that 
no action lies for false representations of facts which are 
equally open to the observation and knowledge of both 
parties.” Enfield v. Colburn, 63 N. H. 218, 219. (2) 
“Attention to business, and prudence in making contracts, 
are of no small importance. Inquiry before is vastly bet¬ 
ter than inquiry after. A disposition, after entering into 
a contract, which proves unfavorable, to search for some 
means of getting out of it, is unfortnuate. It encourages 
misconstruction of statements, misrecollection of words, 
and willful falsehood. A party who finds on inquiry that 
he cannot avoid his contract, except by proof of misrepre¬ 
sentations of the other party, is under fully as strong 
temptation to impute such misrepresentations, as a party 
seeking a contract is to make them.” Graff enstein v. Ep¬ 
stein 23 Kan. 443, 446, 33 AmR 171 (quote Subke v. Gonder, 
97 Kan. 414, 155 P 793). Now Mr. Justice McGuire during 
the hearing of the Motion for Summary Judgment stated 
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that it was his opinion that the defendant was charged 
with constructive knowledge of the contents of the note 
which she had executed personally, and in support of Mr. 
Justice McGuire’s opinion, your plaintiffs cite a case which 
they believe support said opinion. “Means of knowledge 
within reach of stockholders by the exercise of slight dili¬ 
gence is in legal effect equivalent to knowledge and where 
there has been a long delay by one with full knowledge or 
with sufficient notice or means of knowledge of his rights, 
and a recognition of transactions or acts inconsistent with 
their repudiation, there is acquiescense of his part, W\al- 
laeh v. Billings , L R A 1918 A, 1105. Plaintiffs believe that 
thev should also inform this court that at the time of ithe 
hearing on this motion plaintiff’s attorney brought out the 
fact that the defendant’s husband w’as present at the time 
of the signing of this contract and that he is a gentlem|an 
wffio has had considerable experience in real estate trans¬ 
actions for the reason that he has bought and sold a gpod 
many pieces of real estate in the City of Washington, Dis¬ 
trict of Columbia, and, he, at one time, having been the 
owmer himself of considerable real estate in the City |of 
Washington, District of Columbia. Your plaintiffs do hot 
feel that they should be asked to stand the consequences in 
this case when they are innocent parties. 


CONCLUSION. 

I 

It is respectfully submitted that the decision of the Coijrt 
below’ be affirmed with all costs to the appellee. 

i 

Respectfully submitted, 

Joseph P. Bailey, 

Attorney for Appellee . 
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McLachlen Building, 

Washington, D. C. 

District 4567. 
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